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Sir: 



Appellants submit the following remarks in support of a Request for a Pre-Appeal Brief 
Conference. 



It is not believed that extensions of time or fees for net addition of claims are required, 
beyond those which may otherwise be provided for in documents accompanying this paper. 
However, in the event that additional extensions of time are necessary to allow consideration of this 
paper, such extensions are hereby petitioned under 37 C.F.R. § 1.136(a), and any fees required 
therefore (including fees for net addition of claims) are hereby authorized to be charged to deposit 
account no. 20-0778. 
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REMARKS 

Appellants submit that the following clear legal deficiency exists in the rejection. 
Namely, the previous Office Action and Advisory Action neglect to acknowledge that Malik has 
the same filing date as the present application. Further, the Response submitted June 2, 2009 

clearly illustrates that Malik does not claim the benefit of any provisional application and thus 
has an effective filing date that is inapplicable as prior art for the present application. 

I. Status 

Claims 26 and 27 are rejected under 35 U.S.C. §101 because the claimed invention is 
allegedly directed to non-statutory subject matter. Claims 1,2, 10, 11, 1 8 - 20, and 25 - 27 are 
rejected under 35 U.S.C. §1 02(b) as allegedly being unpatentable over U.S. Publication Number 
2004/0078445 {"Malik'). 

II. Rejections Under 35 U.S.C. S101 

The Office Action indicates that claims 26 and 27 stand rejected under 35 U.S.C. §101 
because the claimed invention is allegedly directed to non-statutory subject matter. Appellants 
traverse this rejection but do not otherwise address this rejection at this time. 

III. Rejections Under 35 U.S.C. g102 

A. Claims 1, 2. 10. 11. 18 - 20. and 25 - 27 are Allowable Over Malik 

The Office Action indicates that claims 1,2, 10, 11, 1 8 - 20, and 25 - 27 stand rejected 
under 35 U.S.C. §102(b) as allegedly being anticipated by U.S. Publication Number 
2004/0078445 ('Malik'). Appellants respectfully traverse this rejection. As indicated above, 
Malik has a filing date of October 14, 2003, which is the same filing date as the present 
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application. The Examiner argues that Malik claims priority to a number of provisional 
applications, thus giving Malik an earlier effective filing date. Appellants respectfully disagree. 

More specifically, despite the indication of priority on the front page of the Malik 
published application (U.S. Application Number 2004/0078445), in the supplemental response 
submitted June 2, 2009 for the present application, Appellants submitted numerous documents 
Illustrating that Malik never claimed priority to any provisional application. Included In the June 
2, 2009 submission is: 

(1) The corrected filing receipt dated February 26, 2004 for the 10/685,970 application 
{Malik), illustrating that no domestic priority is claimed (see PAIR for Application Number 
10/686,433 - "Request for Corrected Filing Receipt" submitted 06-02-2009, page 1 of 5); 

(2) The original filing receipt for Malik dated January 15, 2004, illustrating an incorrect 
domestic claim to priority (see PAIR for Application Number 10/686,433 - "Request for 
Corrected Filing Receipt" submitted 06-02-2009, page 3 of 5); 

(3) The request to correct the January 15, 2004 filing receipt dated February 6, 2004. 
This document clearly Indicates that the domestic priority data Is Incorrect (see PAIR for 
Application Number 10/686,433 - "Request for Corrected Filing Receipt" submitted 06-02-2009, 
page 4 of 5); and 

(4) The first page of Malik as filed, clearly indicating that the provisional applications are 
Incorporated by reference only and not claimed for priority (see PAIR for Application Number 
10/686,433 - "Request for Corrected Filing Receipt" submitted 06-02-2009, page 5 of 5). 

While the Examiner indicated that these documents are not available in PAIR under U.S. 

Application Number 10/685,970 {Malik), Appellants nevertheless submit that these documents 
are copies of the actual documents submitted and/or received from the United States Patent 
and Trademark Office for the Malik application. 
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Consequently, Malik is only afforded its actual filing date (which is the same date as the 
present application) because these provisional applications were only incorporated by reference 
and not claimed for priority. As such, the filing dates of those provisional applications cannot be 
relied upon to reject the present application. For at least this reason. Appellants submit that 
there is clear error in the rejection and submit that the pending claims are allowable. 
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CONCLUSION 



For at least the reasons set forth above, favorable reconsideration and allowance, or the 
re-opening of prosecution on the merits of the present application and all pending claims are 
hereby courteously requested. 



Respectfully submitted. 



THOMAS, KAYDEN, HORSTEMEYER 
& RISLEY, L.L.P. 



im 

Anthony F. Bonner Jr, Reg. No. 55,012 



AT&T Legal Department - TKHR 

Attn: Patent Docketing 
One AT&T Way 
Room 2A-207 
Bedminster, NJ 07921 
Customer No.: 38823 



